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The Honorable Dan Morale

Attorney General of Texas

Price Daniel Building j—
P. O. Box 12548 [
Austin, Texas 78711-2548

Dear General Morales:

We are writing to request an opinion regarding the requirements of Sections 28.002 and 28.004 of
the Texas Education Code.

Section 28.002 generally establishes the process by which the State Board of Education adopts
curriculum for Texas public schools. The State Board is currently in the process of adopting a
comprehensive revision of the curriculum by considering the “essential knowledge and skills™ of
each subject in a document commonly referred to as “TEKS”. Section 28.004 requires a school
district which chooses to provide instruction regarding human sexuality and several related topics
(hereafter collectively referred to as “human sexuality”) to “select course materials and instruction”
relating to those topics with the advice of a “local health education advisory council”. It also
requires that five elements of instruction be included in any course materials and instruction
selected.

Questions have been raised regarding the possible effect of Section 28.004 on the State Board'’s
ability to adopt TEKS under Section 28.002, specifically TEKS regarding human sexuality in the
proposed health curriculum. Enclosed are four opinions delivered to the State Board on May 8 as
well as an opinion from agency counsel regarding the same issues.

Our questions are as follows:

Do the provisions of Section 28.004 in any way limit the authority granted to the State Board of
Education under Section 28.002 to develop the TEKS?

If your answer to the preceding question is “yes”, what limits exist? Are those limits different for
the foundation and enrichment curriculums? Must the required five elements of instruction set out
in Section 28.004(a) be inciuded in or exciuded from any curriculum developed under Section
28.002 which deals with the topics covered by Section 28.0047

May the State Board of Education adopt for placement on an approved list under Section 31.023
of the Texas Education Code a textbook which addresses human sexuality but which does not
contain the required five instructional elements under Section 28.004(a)? May the State Board
place on an approved list a textbook which does contain those elements?
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May a school district adopt for local use a “textbook™ under Chapter 31 of the Education Code
which contains material inconsistent with the course of instruction selected by the local school
board under Section 28.004? May the local school board adopt a textbook and selectively use the
components in a manner which complies with the local course of instruction under Section 28.004
despite the textbook containing other inconsistent material?

Thank you for your prompt attention to this request. The curriculum is scheduled for final adoption
in July of this year, and we would deeply appreciate your guidance.

Sincerely, Sincerely,
Mike Moses Jack Christie, D.C., Chairman
Commissioner of Education State Board of Education

Enclosures
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May 6, 1997

Mr. David Bradley
615 N. 5th Street
Beaumont, TX 77701

Dear Mr. Bradley:

[ have reviewed the Texas Education Code as you requested and have come to the conclusion
that Section 28.004 entitled “Human Sexuality Instruction” prohibits the State Board of Education
from establishing essential knowledge and skills for any subject of the foundation or enrichment
curriculum if the subject is to include “human sexuality instruction” as defined in Section 28.004.
There are two reasons for the prohibition. First, Section 28.004 requires tocal school districts to decide
whether or not to offer such instruction upon the advice and consent of the “local health education
advisory council”. Second, the “local health education advisory council” established in Section 28.004
(€) has a duty to set the standards and content of “human sexuality instruction” and to recommend
appropriate age levels at which such instruction shall take place in that community. The State Board
of Education has no authority to establish essential knowledge and skills for any subject that contains
“Human Sexuality Instruction™.

- The proposed essential knowledge and skills for health if adopted by the State Board of
Education would be unlawful and a direct viotation of Section 28.004 of the Texas Education Code.
If the State Board of Education adopts the proposed essential knowledge and skills for health, they
have dictated the age levels at which human sexuality instruction shall be had and the parameters for
such instruction. By incorporating human sexuality instruction in the essential knowledge and skills
for health, the publishers for the health textbooks will be free to include human sexuality in the health
textbooks which would usurp the authority and right of the local school districts to decide whether or
not to offer such instruction and if selected, to decide at what age levels the parameters for instruction
will be offered.

It is obvious that the Texas Legislature intended for separate essential knowledge and skills for
health on the one hand and human sexuality instruction on the other. Therefore, I would recommend
that the State Board of Education adopt a set of essential knowledge and skills for health and separate
essential knowledge and skills for human sexuality instruction, both of which could be used as
guidelines for local school districts. As the proposed document now reads, one can anticipate a
multitude of lawsuits over the usurpation of local control by the State Board of Education concerning
“Human Sexuality Instruction”.

Very truly yours,

David W. Starnes

DWS/mg
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7 Bush, Lewis & Roebuck, P.C.
1240 Orleans ¢ Beaumont, Texas 77701
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VIA FACSIMILE (409) 833-5134

Mr. David Bradley

State Board of Educadon
Pistrict 7

615 North Fifth St
Beavmont, Texas 77701

Re: State of Texas Health Curriculum Standards
Dear Mr. Bradley:

In response to your request, I am writing to set out the legal opinion of the American
Center of Law and Jusrice with respect to whether the State Board of Education, pursuant w
§ 28.002(d) of the Texas Education Code, has the authority to identify ¢ssential knowledge and
skills for health which include components related to human sexuality education. In summary,
our conclusion iz that the Texas State Board of Education does pot have the anthority to identify
essential knowledge and skills which include components relating to human sexuality instruction.

As you know, § 28,002 of the Texas Education Code provides that “"each school
district... shall offer as & required curriculum... an emrichment curriculum that includes...
health.” In tum, § 28.002(d) of the Texas Education Cade provides, in pertinent part, that
“each district shall use the essential knowledge and skills identified by the board as guidelines
in providing instruction in the eprichment curriculum.” Accordingly, the Staie Board of
Education clearly has the authority to epact "guideline" essential knowledge and skills for the
subject of health as a general matter.

5215 North g'Conner Road, Suite 700  lrving, Texas 75039 ¢ (972) A01-2226
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However, § 28.004 of the Texas Fducation Code, governing human sexuality instruction,
clearly provides "any course materials and instruction relating to lmman sexuality... shall be
selected by the Board of Trustees of a school district with the advice of the local health
edncation advisory council...”. Accordingly, § 28.004 absolutely rernoves all authority relating
to human sexuality instruction from the State Board of Education and grants that anthority to
locsl school districts. As a result, in order for both § 28.002 and § 28,004 to be give full effect,

§ 28.002 must be canstrued to relate only to the subject df health in general, and not to any
instruction relating to human sexuality.

It should be noted that such a construction follows the rules for statutory coustruction set
out in the Texas Code Construction Act. Specificalfy, § 311.026 of the Texas Government Code
pravides, that if a general provision (such as § 28.002 of the Texas Education Code) conflicts
with a special or local pravision (such as § 28.004 of the Texas Government Code), the
provisions should be construed such that effect is give to both, The conly reasonable manner
construction of both § 28.002 and § 28.004 of the Texas Bducation Code which gives full effect
to both provisions is that § 28.004 operates as ap exception 10 the general provisions of §
28.002. In other words, while the State Board of Fducation 1s required to identify essential
knowledge and skills relating to health in general, the State Board of Education is prohibited .
from any involvement relating to the instruction on the subject of human sexuality. Accordingly,
we are of the opinion that the Texas Board of Education does not have authority to identify
esseatial knowledge and skills relating to human sexuality instruction.

Please contact me if you have any guestions or comments with regard to the foregoing.

Very truly yours,
/ Py -g ‘
Sr

Dennis G. Brewer, Sr.

DGBSR/kb
ce: John Steponovich

FAARPS\WPFILES\AAACLIBRADLEY LTR,

5275 North 0'Conner Road, Suite 700 « Irving, Toxas 75039 « (872) 407-2226
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May 6, 1997

The Honarahle David Bradley
Sinte Board of Education Member
Disirict 7

615 N. 5th Sireet

Beaumont, TX 77101

Dear Board Member Bradiey:

1t is my understanding that the Texas State Board of Educalion ("SBOL") is being asked to adopt
curriculum standards, including carichmoent curriculum on the subject of hoalth. It is also my
understanding that the health curriculum standards preseuted for adoplion include "human
sexuality instruction.”

Please be aware that state faw spocificeily preciudes the SBOE from excteising authurity uver
"human sexualily instruction® and places such authority for course materiails and instruction
squarcty in the hands of the logal school districts. Texas Education Code section 28,004 (1). An
SBOR attempt to cxercisc authorily over human sexualily curriculum sud instruction would
violate statc Jaw. The SBOE should not include human scxuality instruction within its health
curriculum standards.

As you are aware, the subject of scxual education is a very sensitive subject vver which many
familics hold deeply felt upigivns. For this reason, the Legislature wiscly reserved this subject
10 the local level, alluwing more direut input by the famities whose children would be directly
impacicd by this instruction, The SBOE should heed this wisdom of tie Legisfature us well the
law itself and leave these docisions Lo the local school districts and theis fmnilies.

Pleaso feol froe to call me if you have any questions.
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Very Truly Yours,
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Kelly Shackelford, Psq.
Southwest Regional Coordinator

KS/MS
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Dr. Mike Moses
Commissioner of Education
Texas Education Agency
1701 North Congress Avenue
Austin, Texas 78701

Re: State Board Authority Regarding TEKS/Education Code Section 28.004
Dear Dr. Moses:

This is in response to the issues raised in several letters regarding the State Board of
Education’s authority to adopt essential knowledge and skills (“TEKS”) under Section
28.002 of the Education Code in light of the provistons of Section 28.004 regarding a
school district’s human sexuality instruction. My opinion is that the provisions of
Section 28.004 do not restrict the State Board’s discretion or authority to adopt TEKS
under Section 28.002.

Section 28.002 requires each school district to offer “as a required curriculum” certain
curriculum listed as “foundation curriculum” or “enrichment curriculum” in subsection
(a). The State Board is authorized to “identify the essential knowledge and skills of each
subject” in the foundation and enrichment curriculums under subsections (c) and (d).
Those same subsections require a school district to provide instruction in the foundation
curriculum TEKS as a condition of accreditation, but only require a district to use the
enrichment curriculum TEKS as “guidelines in providing instruction”.

Section 28.004 requires that any “course materials and instruction relating to human
sexuality, sexually transmitted diseases, or human immunedeficiency virus or acquired
immune deficiency syndrome shall be selected by the board of trustees of a school district
with the advice of the local health education advisory counsel” and must contain five
areas of instruction set out in subsection (a). Subsection (d) again states that the “board

" of trustees of a school district shall determine the specific content of the district’s
instruction in human sexuality”, in accordance with that section. Other provisions in the
section address the makeup of the advisory council.

As I read those sections, 28.002 grants the State Board very broad authority to adopt
TEKS for subjects within the foundation and enrichment curriculum. School districts are
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required to follow the TEKS in the foundation curriculum, but need not do so in the
enrichment curriculum. To the extent a school district chooses to provide instruction in
human sexuality, however, the requirements of Section 28.004 must be met.

My understanding is that a question has been raised as to whether the State Board may
adopt TEKS which would cover human sexuality in a health course, part of the
enrichment curriculum. I also understand that the proposed TEKS for health track some
of the five items of required instruction in Section 28.004(a). Under those circumstances,
there is no potential conflict between the-statutes as the State Board is considering
adoption of TEKS which a districtis-not required to use but which include provisions
which it must comply with should the district determine to provide instruction in human
sexuality. If anything, inclusion of required items protects a school district by ensuring
that a health textbook-adopted locally can be used in compliance with Section 28.004.
Both statutes can be given complete effect without restricting the scope of action by
either the State Board or the local board of trustees. : : :

A more difficult questlon would arise if the TEKS proposed were in direct conflict with
the requirements of Section 28.004. However, even were that the case, I believe that the
State Board’s authority under Section 28.002 is not limited by the restrictions on local
school districts under Section 28.004. Were that conflict to occur, the district would not
be able to select for use any part of a textbook which failed to comply with Section
28.004. The primary purpose in construing statutes is to give full effect to both. As
Sections 28.002 and 28.004 apply to different bodies, they do not conflict in a manner
requiring a limitation of either. Obviously, the prudent course of conduct is what the
State Board has proposed--to protect the local district by ensuring that the TEKS adopted
allow it to use a textbook consistent with Section 28.004.

While not dispositive, I believe some of the concern is generated by the assumption that
all of a “textbook™ placed on an approved list by the State Board under Section 31.023
and adopted by a local district is automatically “course materials” under Section 28.004.
“Textbook” is defined very broadly in Section 31.002(3) and can contain multiple books,
CDs, computer programs or other materials. It would appear that “course materials” as
used in Section 28.004 would include only those parts of a “textbook” actually used in
the course, as well as any additional materials generated locally for use in the course.
While a district is required to limit its instruction and course materials to the locally-
determined parameters of human sexuality instruction, the mere presence of other
materials in a book does not necessarily make it “course materials”. That language would
allow a district to adopt a textbook and simply choose not to make use of those parts
which it has locally determined to be inappropriate. For example, a district could use
different parts of a textbook for different ages or in different classes according to parental
wishes. That type of flexibility seems to me precisely what the “guideline” language in
Section 28.002 contemplates.
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I believe it is important to note that nothing in Sections 28.002 or 28.004 requires the
State Board to adopt TEKS which touch on human sexuality. That decision, like all of
the TEKS, is left to the discretion of the Board within very broad limits. Similarly, a
local school board is not required to provide instruction in human sexuality but may do so
by decision of the local board with the advice of the local advisory committee. Should a
district decide to provide such instruction, any course materials used must comply with
Section 28.004. A publisher would also be free to develop a health textbook without
meeting the TEKS for human sexuality instruction which districts could purchase from
the nonconforming list under Section 31.023.

Finally, some of the discussion at the Board meeting involved the fact that the proposed
health TEKS contain grade levels for various parts of the health curriculum. Section
28.004 leaves to the discretion of the local board and advisory committee the
determination of appropriate grades for human sexuality instruction. As the health TEKS
are guidelines only, a district would be free to use a textbook or the curriculum in a grade
different from that for which the TEKS are adopted. '

I hope this answers the questions raised.
erely,

c

avid Anderson
Chief Counsel



